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Item 8.01. Other Events.

 
Closing of Stock Purchase Agreement
 
As previously disclosed on September 24, 2021, Syndax Pharmaceuticals, Inc. (the “Company”) entered into a Collaboration and License Agreement (the
“Collaboration Agreement”) and a Stock Purchase Agreement (the “Purchase Agreement”) with Incyte Corporation (“Incyte”). Pursuant to the Purchase
Agreement, subject to the satisfaction of certain closing conditions, the Company agreed to issue directly to Incyte in a registered direct offering (the
“Offering”), 1,421,523 shares of the Company’s common stock for an aggregate purchase price of $35 million, or $24.62 per share. The Company closed
the Offering on December 9, 2021. The net proceeds from the Offering, after deducting estimated expenses, were approximately $34.9 million. No
underwriter or placement agent participated in the Offering.
 
The Offering was made pursuant to the Company’s shelf registration statement previously filed with the Securities and Exchange Commission (the “SEC”),
which became automatically effective upon filing on March 24, 2021 (File No. 333-254661), as supplemented by the prospectus supplement filed with the
SEC on December 9, 2021.
 
The Purchase Agreement contains customary representations, warranties and agreements by the Company, customary conditions to closing,
indemnification obligations of the Company and the Purchasers. The representations, warranties and covenants contained in the Purchase Agreement were
made only for purposes of the Purchase Agreement and as of a specific date, were solely for the benefit of the parties to the Purchase Agreement and may
be subject to limitations agreed upon by the contracting parties.
 
The Purchase Agreement is filed as Exhibit 10.1, and the description of the terms of the Purchase Agreement is qualified in its entirety by reference to such
exhibit. A copy of the opinion of Cooley LLP relating to the legality of the issuance and sale of the common stock in the Offering is filed herewith as
Exhibit 5.1.
 
Collaboration Agreement with Incyte Corporation
 
On December 9, 2021, the Company and Incyte entered into a letter agreement memorializing how the parties would work together in the event that the
government intervened in the proposed collaboration.  Pursuant to the letter agreement, the parties agreed, in part, (i) to permit Incyte to terminate the
Collaboration Agreement through September 2022 if, prior to March 23, 2022, either party for the first time receives a formal request from either the
Federal Trade Commission or the Department of Justice, Antitrust Division, regarding the Incyte Agreement (the “Termination Right”), and (ii) to provide
the parties with a mechanism to settle any gain or loss related to Incyte’s equity investment in the Company solely in the event that Incyte exercises its
Termination Right. If Incyte exercises its Termination Right, (x) the Company will refund to Incyte the $117 million upfront initial license fee and any
payments made by Incyte for royalties, milestones and development costs and any other amounts paid by Incyte to the Company under the Collaboration
Agreement, and (y) the Company will waive any remaining lock-up restrictions and Incyte will sell the shares of the Company’s common stock that it
purchased in connection with its equity investment in the Company. Following the sale of its shares, Incyte will remit to the Company any gain that it
received, or, alternatively, the Company will repay Incyte for any loss that it incurred, in each case in connection with the sale of the shares. The
Termination Right expires if the parties do not receive a formal request before March 23, 2022. To date, the parties have not received any formal request
from either the Federal Trade Commission or the Department of Justice, Antitrust Division.
 
The foregoing description of the letter agreement does not purport to be complete and is qualified in its entirety by the full text of the agreement. The
Company intends to file a copy of the letter agreement with its Annual Report on Form 10-K for the year ending December 31, 2021.
 
Updated Risk Factor
 
On December 9, 2021, the Company filed with the Securities and Exchange Commission (“SEC”) a prospectus supplement in connection with the
Offering. The prospectus supplement contains an update to certain risk factors. Accordingly, the Company is filing this information with this Current
Report on Form 8-K for the purpose of supplementing and updating disclosures contained in the Company’s prior filings with the SEC, including those
discussed under the heading “Item 1A. Risk Factors,” in the Company’s most recent Quarter Report on Form 10-Q for the quarter ended September 30,
2021, filed with the SEC on November 15, 2021. The updated risk factor is filed herewith as Exhibit 99.1 and is incorporated herein by reference.
 
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits.
 

Exhibit
No.

 
Description

 
5.1 Opinion of Cooley LLP



Exhibit
No.

 
Description

 
23.1 Consent of Cooley LLP (included in Exhibit 5.1)
10.1 Purchase Agreement, by and between the Company and Incyte, dated September 24, 2021 (incorporated herein by reference

to Exhibit 10.2 to the Company’s Quarterly Report on Form 10-Q, as filed with the SEC on November 15, 2021).
99.1 Updated risk factor disclosure
104 Cover Page Interactive Data File (embedded within the Inline XBRL document)

 

http://www.sec.gov/Archives/edgar/data/1395937/000156459021057004/sndx-ex102_181.htm


 
SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 
 SYNDAX PHARMACEUTICALS, INC.
   
 By: /s/ Briggs W. Morrison, M.D.
  Briggs W. Morrison, M.D.
  Chief Executive Officer
 

Dated: December 9, 2021
 



Exhibit 5.1

Jaime L. Chase
+1 202 728 7096
jchase@cooley.com

December 9, 2021

Syndax Pharmaceuticals, Inc.
35 Gatehouse Drive, Building D, Floor 3
Waltham, MA 02451

Ladies and Gentlemen:

You have requested our opinion with respect to certain matters in connection with the offering by Syndax Pharmaceuticals, Inc., a Delaware corporation
(the “Company”), of up to 1,421,523 shares (the “Shares”) of common stock of the Company (the “Common Stock”) pursuant to a Registration Statement
on Form S-3 (Registration Statement No. 333-254661) (the “Registration Statement”), filed with the Securities and Exchange Commission (the
“Commission”) under the Securities Act of 1933, as amended (the “Act”), the prospectus included within the Registration Statement (the “Base
Prospectus”), and the prospectus supplement dated December 9, 2021 filed with the Commission pursuant to Rule 424(b) of the rules and regulations of
the Act (together with the Base Prospectus, the “Prospectus”).

In connection with this opinion, we have examined and relied upon the Registration Statement, the Prospectus, the Company’s certificate of incorporation
and bylaws, each as currently in effect, and originals or copies certified to our satisfaction of such records, documents, certificates, memoranda and other
instruments as in our judgment are necessary or appropriate to enable us to render the opinion expressed below. We have assumed the genuineness of all
signatures, the authenticity of all documents submitted to us as originals, the conformity to originals of all documents submitted to us as copies, the
accuracy, completeness and authenticity of certificates of public officials; and the due authorization, execution and delivery of all documents by all persons
other than the Company where due authorization, execution and delivery are a prerequisite to the effectiveness thereof. As to certain factual matters, we
have relied upon a certificate of an officer of the Company and have not independently verified such matters.

On the basis of the foregoing, and in reliance thereon, we are of the opinion that the Shares, when sold and issued in accordance with the Registration
Statement and the Prospectus, will be validly issued, fully paid and nonassessable.
 
We consent to the reference to our firm under the caption “Legal Matters” in the Prospectus and to the filing of this opinion as an exhibit to a Current
Report on Form 8-K to be filed with the Commission for incorporation by reference into the Registration Statement. This opinion is expressed as of the
date hereof, and we disclaim any responsibility to advise you of any changes in the facts stated or assumed herein or of any changes in applicable law.
 
 
Sincerely,   
 

Cooley LLP
   

By: /s/ Jaime L. Chase
 Jaime L. Chase

 
 

 
COOLEY LLP   1299 PENNSYLVANIA AVENUE NW, SUITE 700   WASHINGTON, DC   20004-2400

T: (202) 842-7800  F: (202) 842-7899  COOLEY.COM



Exhibit 99.1
 
 

 
As used in this Exhibit 99.1, unless the context indicates otherwise, references to “Syndax,” “the Company,” “we,” “us,” “our” and similar references
refer to Syndax Pharmaceuticals, Inc. and its wholly owned subsidiaries.
 
We are dependent upon our collaboration with Incyte to further develop and commercialize axatilimab. If we or Incyte fail to perform as expected or if
the collaboration is terminated as a result of actions by the Federal Trade Commission or the Department of Justice, the potential for us to generate
future revenues under the collaboration could be significantly reduced, the development and/or commercialization of axatilmab may be terminated or
substantially delayed, and our business could be adversely affected.
 
In September 2021, we entered into a collaboration and license agreement with Incyte, or the Incyte Agreement, to collaborate on the development and
commercialization of axatilimab. Pursuant to the Incyte Agreement, Incyte paid an upfront initial license fee of $117 million, in addition to making a $35
million equity investment. We are eligible to receive up to $450 million in aggregate regulatory, development and commercial milestone payments plus the
tiered royalties. The parties have agreed to co-develop axatilimab and to share development costs associated with global and U.S.-specific clinical trials,
with Incyte responsible for 55% of such costs and we are responsible for 45% of such costs. Incyte is responsible for 100% of future development costs for
trials that are specific to ex-U.S. countries.
 
In December 2021, we entered into a letter agreement with Incyte which provides, in part, that in the event either party receives for the first time a formal
request from the Federal Trade Commission or the Department of Justice regarding the Incyte Agreement prior to March 23, 2022, then Incyte may
terminate the Incyte Agreement through September 2022 and receive a refund of the upfront initial license fee and any payments made by Incyte for
royalties, milestones and development costs and any other amounts paid by Incyte to us under the Incyte Agreement. In addition, upon termination of the
Incyte Agreement, we will waive any remaining lock-up restrictions and Incyte will sell the shares it purchased in connection with its equity investment in
the Company. Following the sale of its shares, Incyte will remit to us any gain that it received, or, alternatively, we will repay Incyte for any loss that it
incurred in each case in connection with the sale of the shares. The termination right expires if the parties do not receive a formal request before March 23,
2022.
 
There is no assurance that the parties will achieve any of the regulatory development or sales milestones, that we will receive any future milestone or
royalty payments under the collaboration agreement or that the collaboration will not be unwound as a result of actions by the Federal Trade Commission
or the Department of Justice. Incyte’s activities may be influenced by, among other things, the efforts and allocation of resources by Incyte, which we
cannot control. If Incyte does not perform in the manner we expect or fulfill its responsibilities in a timely manner, or at all, the clinical development,
manufacturing, regulatory approval, and commercialization efforts related to axatilimab could be delayed or terminated. In addition, our license with Incyte
may be unsuccessful due to other factors, including, without limitation, the following:

 
 • Incyte may terminate the agreement for convenience upon 90 or 180 days’ notice depending on whether or not the parties have commercialized

axatilimab in an indication in the respective territory;
 

 • Incyte may change the focus of its development and commercialization efforts or prioritize other programs more highly and, accordingly,
reduce the efforts and resources allocated to axatilimab;

 
 • Incyte may, within its commercially reasonable discretion, choose not to develop and commercialize axatilimab in all relevant markets or for

one or more indications, if at all; and
 
 • if Incyte is acquired during the term of our collaboration, the acquirer may have competing programs or different strategic priorities that could

cause it to reduce its commitment to our collaboration or to terminate the collaboration.

 


